UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

THE MASHPEE WAMPANOAG TRI BAL
COUNCI L, INC.,
Plaintiff,
v. Civil Action No. 01-0111 (JR)

GALE A. NORTON, Secretary, U.S.;
Departnent of Interior, et al.,:

Def endant s.

VEMORANDUM

The Mashpee Wanpanaog Tri bal Council, whose petition
for recognition as a tribe was conpleted nearly six years ago,
conpl ai ns of unreasonabl e delay by the Bureau of |ndian
Affairs in issuing a decision. The parties have filed cross-
nmotions for summary judgnent. For the reasons set forth
bel ow, an order conpelling agency action will be issued
pursuant to 5 U.S.C § 706(1).

Backagr ound

The Mashpee are |Indians who live on Cape Cod,

Massachusetts. Conmpl. T 5. They aver, inter alia, that

Captain John Smith first encountered their ancestors while
exploring the coast of Cape Cod in 1614, id.; that, in 1870,
t he Commonweal th of Massachusetts reorgani zed Mashpee tri bal
|l ands into the town of Mashpee, which until the 1970s was
controlled by the tribe, 1id. 1 8, and that currently the

tribe has approximately 1,500 nenbers, three-quarters of whom



reside in or around the town of Mashpee. Pl.’s Mem at 13.
Def endants are the Secretary of the Departnent of the Interior
and the Assistant Secretary for Indian Affairs, who heads the
Bureau of Indian Affairs (BIA). The Branch of Acknow edgnent
and Research (BAR) is the entity within Bl A responsible for
processing petitions for acknow edgnent.

The Mashpee seek federal recognition as a tribe.
Federal recognition “is a prerequisite to the protection,
services, and benefits of the Federal governnment available to
I ndian tribes by virtue of their status as tribes” and
“mean[s] that the tribe is entitled to the imunities and
privileges available to other federally acknow edged I ndi an
tribes by virtue of their governnent-to-governnent
relationship with the United States as well as the
responsibilities, powers, limtations, and obligations of such
tribes.” 25 C.F.R § 83.2.

The authority to determine the eligibility of tribes
for federal recognition is assigned to BIA. 25 U S.C. 88 2,
9. BIA s regul ati ons establishing procedures for the
recognition of tribes were issued in 1978. 25 C F. R Pt. 83.
An unrecogni zed tribe first files a letter of intent. 1d. 8§
83.4. The tribe then submts a petition for federal
acknow edgnment denonstrating that it nmeets seven criteria.

ld. 88 83.6-83.7. BIA then conducts a preliminary review of



the petition in order to provide the petitioner with
“techni cal assistance” and “an opportunity to suppl ement or
revise the docunented petition prior to active consideration.”
Id. 8 83.10(b). BIA advises the petitioner of any “obvious
deficiencies” in the petition and allows the petitioner to
w thdraw the petition or submt additional information. 1d.
After these steps are conpleted, the petition is accepted as
“ready for active consideration.” |d. at 8 83.10(d). When
Bl A pl aces a petition on the “ready for active consideration”
list, it notifies the petitioner and assigns the petition
priority on a first-come, first-served basis. [d. A petition
is eventually noved to “active” consideration. 1d. 8§
83.10(g). Wthin one year of notifying the petitioner that
active consideration has begun (unless BIA determ nes that a
180-day extension is warranted), BIA nust publish a notice of
its proposed finding in the Federal Register. 25 C.F.R 8§
83.10(h). There follows a comment period and a procedure for
requesting reconsideration. 1d. 88 83.10(i)-(l), 83.11.

The Mashpee notified the Bureau of Indian Affairs of
their intent to petition for federal recognition in 1975,
three years before BIA adopted its regulations. Defs.’” Mem

at 11. The tribe filed its formal letter of intent in 1980,1

1 During the 1970s and 1980s, the tribe also filed
| awsuits seeking federal recognition. |In Mashpee Tribe v. New
Seabury Corp., the tribe sued a defendant class representing
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Pl.”s Mem at 13, and its petition for recognition in 1990,
Defs.” Mem at 11. About one year later, in July 1991, BIA
responded with a letter of “obvious deficiency.” [d. In
January 1996, the tribe filed its response to the “obvious
deficiency” letter. 1d. at 13. In February 1996, BI A placed
the tribe on the “ready for active consideration” list. 1d.
More than five years have passed since Bl A placed the
Mashpee' s petition on the ready list, and it is now nunber

three on that |ist. Summary Status of Acknow edanent Cases

(Novenber 16, 2001). Ahead of the Mashpee are two ot her
petitions on the “ready” list and thirteen nore under “active”
consideration by BIA 1d.

According to BIA, “it is difficult or inpossible to

project a date certain for the final determ nation of the

| andowners in the town of Mashpee under the Indian

Noni ntercourse Act, 25 U S.C. 8§ 177. 592 F.2d 575 (1st Cir.
1979). The First Circuit affirmed a jury verdict finding that
t he Mashpee were not a “tribe” as required for standing to
bring suit under the Act and for protection by the Act. [d.
In Mashpee Tribe v. Secretary of the Interior, the Mashpee,
along with other tribes in southeastern Massachusetts, sought
decl aratory judgnments confirm ng recognition of their tribes
and acknow edging the tribes’ “Indian title” to certain |and

i n sout heastern Massachusetts. 820 F.2d 480 (1st Cir. 1987).
The Mashpee again invoked the Indian Nonintercourse Act, 25
US C 8§ 177. 1d. at 482. The court found that the Mashpee’s
“effort to relitigate the tribe’'s claimis barred by

el ementary principles of res judicata.” |d.; see also Mashpee

Tribe v. Watt, 707 F.2d 23, 24 (1st Cir. 1983) (“[T]his effort
torelitigate the tribe’'s claimis barred by elenentary
principles of res judicata.”).




Plaintiff’s acknow edgnent petition.” Defs.” Obj. to Pl.’s
Stnm. of Mat. Facts at 16. A recent report by the Governnent
Accounting O fice, which analyzed problenms with BIA s
recognition process at the request of Congress, estimates that
it will take fifteen years for all of the ready petitions to
be resolved. U S. General Accounting Ofice (GAO,

| nprovenments Needed in Tribal Recognition Process at 10

(Novenmber 2001) (Pl.’s Ex. Ato Opp’'n). BIA admts that it

takes too long to process petitions. To Provide for

Adm ni strative Procedures to Extend Federal Recognition to

Certain Indian G oups: Hearing on S. 611 Before the Senate

Committee on Indian Affairs, 106th Cong. 54 (2000) (statenent
of Kevin Gover, Asst. Secretary for Indian Affairs) (Pl.’s Ex.
E).
Anal ysi s

A. Unr easonabl e Del ay

The tribe alleges unreasonable delay by BIA in
processing its acknow edgnent petition. 5 U S.C. 8§ 555(b)
(“[Within a reasonable time, each agency shall proceed to
conclude a matter presented to it.”); 5 U S.C. §8 706(1) (“The
reviewi ng court shall . . . conpel agency action unlawfully
wi t hhel d or unreasonably del ayed.”). To address that delay,
t he Mashpee seek a wit of mandanmus or ot her order pursuant to

8§ 706(1) that conpels BIA “to conclude their



consi deration of the Mashpee Tribe’'s petition within twelve
mont hs of the date of the Court’s order.” 28 U S.C. § 1361,
28 U.S.C. 8 1651(a). The tribe also requests that | retain

jurisdiction over the case until BIA has rendered a deci sion.

“[Clonsi deration of any and all mandanus actions
starts fromthe prem se that issuance of the wit is an
extraordi nary renmedy, reserved only for the npst transparent

violations of a clear duty to act.” [In re Bluewater Network &

Ocean Advocates, 234 F.3d 1305, 1315 (D.C. Cir. 2000). 1In

TRAC v. FCC, the D.C. Circuit “discern[ed] the hexagona

contours of a standard” for deciding when unreasonabl e agency
delay is “so egregious as to warrant mandanus” under § 706(1)

of the APA. 750 F.2d 70, 79-80 (D.C. Cir. 1984); see also |

re Bluewater, 234 F.3d at 1315. The TRAC factors are: (1)

the time agencies take to make deci sions nust be governed by a
“rule of reason”; (2) any tinetable or other indication of the
speed with which Congress expects the agency to proceed; (3)
whet her econom ¢ regul ation or human health and welfare is at
stake; (4) the effect an expediting order would have on
agency activities of a higher or conpeting priority; and (5)
the nature and extent of the interests prejudiced by del ay.
The sixth side of the TRAC “hexagon” is actually a non-factor:

The court need not find any inpropriety “lurking behind agency



| assitude” in order to hold that agency action is unreasonably
del ayed.? TRAC, 750 F.2d at 80.
B. Application of TRAC Factors

In a case virtually identical to this one, Judge
Urbina recently applied the TRAC factors and found
unreasonabl e delay in BIA's processing of a tribal petition.
Bl A had placed the Muwekma tribe’'s petition on the “ready”
list in March 1998 (nore than two years |ater than the

Mashpee). Muweknma Tribe v. Babbitt, 133 F. Supp. 2d 30, 33

(D.D.C. 2000). The Muwekma sought an order conpelling BIA to
conplete its review of plaintiff’s petition within twelve
nmonths. 1d. at 31. Finding that “this court nmay address

unr easonabl e del ay by neans |ess intrusive than mandanus,”
Judge Urbina first ordered BIA to submt a proposed schedul e
for resolving plaintiff’s petition. [d. at 41. BIA then
subm tted, and Judge Urbina signed, a schedule with no
deadline for conpletion. 133 F. Supp. 2d 42, 43 (D.D.C
2001). Judge Urbina | ater anended that order, however, to
conpel a final determnation of the tribe's status by March

2002. The amended order al so set deadlines for the vari ous

2 The Mashpee have not alleged agency inmpropriety. Pl.’'s
Mem at 33.



stages of the regulatory process. |1d. at 51.°% BIA did not
appeal .

The Mashpee noved to intervene in Miwekma prior to
Judge Urbina’s amendnment of his order, arguing that “[t]he
Mashpee Tribe believes that its interests in federal
acknowl edgnent as an Indian tribe may be inpaired as a result
of the remedy that the Court has granted and additi onal
remedi es the Court may grant in the future.” Mashpee Mdt. at
2 (Defs.” Ex. D). Judge Urbina denied the notion to
intervene.* Ord. 9/5/00.

Rul e of Reason

“Al t hough the issue of whether delay is unreasonable
necessarily turns on the facts of each particular case, [the
D.C. Circuit] has stated generally that a reasonable tinme for
an agency decision could enconpass nonths, occasionally a year

or two, but not several years or a decade.” Mdwest Gas Users

Ass’'n v. FERC, 833 F.2d 341, 359 (D.C. Cir. 1988). The “court

8 Judge Urbina has since extended the deadlines, at
plaintiff’s notion. Ords. 10/25/01, 11/28/01.

4 O her cases in which federal district courts have
recently ordered BIA to decide petitions for federal
recognition within a judicially inposed deadline, or in which
such relief is requested, include United States v. 43.47 Acres

of Land, 45 F. Supp. 2d 187, 189 (D. Conn. 1999); Golden Hil
Paugussett Tribe v. Norton (No. 01-0724)(D.D.C.) (Mashpee
noved to intervene; case transferred to federal district court
in Connecticut); Burt Lake Band of Otawa & Chi ppewa I ndi ans
V. Norton, (No. 01-0703) (D.D.C.).
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shoul d ascertain the length of tinme that has el apsed since the
agency cane under a duty to act, and should eval uate any

prospect of early conpletion.” Cutler v. Hayes, 818 F.2d 879,

897 (D.C. Cir. 1987). BIA cane under a duty to act in
February 1996 -- when it placed plaintiff’s petition on the
“ready” |ist. Muwekma, 133 F. Supp. 2d at 36 (neasuring the
time of delay fromthe point at which BIA placed the tribe’s
petition on the “ready” list -- approxinmately two years
earlier).

Bl A argues that the “rule of reason” is satisfied by
its practice of reviewing petitions on a first-conme, first-
served basis. 25 CF.R 8 83.10(d). The Court disagrees.
The process nmay be reasonable, but the TRAC “rule of reason”
is concerned with results. BIA s refusal or inability to set
a deadline or even estimate when it will decide plaintiff’'s
petition tips this first TRAC factor decidedly in the

Mashpee' s favor. See Muwekma, 133 F. Supp. 2d at 37 (“[T]he

defendants’ refusal to provide the plaintiff with a definite
time frame for review of its petition does not enable the
court to evaluate any prospect of conpletion.”).

Statutory Tinetable

The parties do not contend, and it does not appear,

t hat Congress has established any tinetable for the resolution

of tribal petitions for acknow edgnment. Muwekma, 133 F. Supp.



2d at 38-39. In recent years, Congress has expressed concern
about the slow pace of BIA's federal recognition process, GAO
Report at 2, but has done nothing to renmedy the situation.
Congressional inaction suggests, if not satisfaction, at |east
acceptance of the pace of BlIA decisionmaking. This factor
accordingly weighs in BIA's favor, although not enough, in ny
view, to let six years of inaction and an indefinite future
conformto a “rule of reason.”

Nat ure and Extent of the Del ay

The third and fifth TRAC factors, the nature of the
del ay and the prejudice resulting fromdel ay, are anal yzed

together. In re Barr lLabs., 930 F.2d 72, 75 (D.C. Cir. 1991).

The Mashpee assert that the delay in processing their
petition “directly affects the rights, health, and welfare of
the Tribe and its nenmbers.” Pl.’s Mem at 27. BIA does not
appear to dispute the Mashpee’'s assertion.®> The “federa
recognition of an Indian tribe can have a trenendous effect on
the tribe, surrounding communities, and the nation as a whol e.
Recogni zed tribes and their nmenbers have al nost excl usive
access to about $4 billion in funding for health, education

and ot her social progranms provided by the federal governnent.”

> In Muweknma, on the other hand, BIA contended that the
plaintiff was “purely notivated by econom c interests in their
pursuit of mandanmus.” 133 F. Supp.2d at 39. Judge Urbina
di sagr eed.
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GAO Report at 1. The third and fifth TRAC factors weigh in
favor of the Mashpee.

Ef fect on Agency Priorities

“[T] he court should give due consideration in the
bal ance to any plea of adm nistrative error, admnistrative
conveni ence, practical difficulty in carrying out a
| egi slative mandate, or need to prioritize in the face of

limted resources.” In re Int’l Chem W rkers Union, 958 F.2d

1144, 1149 (D.C. Cir. 1992) (internal citations ontted).
“Assum ng constant resources for the generic drug program a
judicial order putting Barr at the head of the queue sinply

noves all others back one space and produces no net gain.” 1n

re Barr Labs., 930 F.2d at 75. “Of course, these
justifications beconme | ess persuasive as the delay progresses,
and must al ways be bal anced agai nst the potential for harm”
Cutler, 818 F.2d at 898.

This factor, of course, would normally weigh heavily
in BIA's favor. Not only nust BIA “juggl e conpeting duties
under the Acknow edgnment Regul ati ons and increasing coll ateral
duties with relatively limted resources,” Defs.” Mem at 29,
but “the injury clainmed by Mashpee is applicable to all groups
[ petitioning for acknow edgnent].” 1d. at 30.

| found and announced in open court on Decenber 7,

2001, that BIA's tinetable (or lack of a tinmetable) for action



on the Mashpee petition is unreasonable. Wre it not for
Judge Urbina’s order in the Muwekma case and BIA s reaction to
t hat order, however, application of the TRAC factors would
nevert hel ess have dictated the denial of relief to the Mashpee
in this case: Congress knows about the situation but has not
yet taken definitive action to correct it, and BIA is plugging
along with its limted resources, business as usual, doing the
best it can.®

Judge Urbina’ s order noving the Muwekma to the head

of the |ine and BI A’ s apparent acqui escence in that order,

however, have altered the decisionmking matrix. Tr. 12/7/01
at 52-53 (Defense counsel: “Miwekma was nunber 11.

Mashpee was nunber three. . . . Muweknma went right to the top
of the line.”) By failing to appeal from Judge Urbina' s order,
Bl A essentially conceded that the otherw se dispositive fourth
TRAC factor — the effect of expediting delayed action on
agency activities of a higher or conpeting priority —is of no
wei ght at all. Since, of the remaining factors, the first,
third and fifth all favor the Mashpee, an order conpelling

agency action will issue.

6Def endants note that “[f]Jromthe 95th to the 107th
Congresses, approximately 23 bills have been introduced in
Congress concerning the acknow edgnent process.” Defs.’” Mem
at 38.
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It is not the business of the judiciary to decide
which tribe should stand where in relation to others in BIA s
queue of petitioners, nor — except for deciding whether
agency delay is “so egregious as to warrant mandanus” -— is it
for the courts to decide just how long it should take the BI A
to act upon a petition. What can and will be done, in this
case as in the Muwekma case, is sinply to order BIA to decide
the petition by a date certain.

One m ght reasonably now expect many of the other
tribal petitioners to seek mandanus because of unreasonabl e
delays in their own cases. |If they do, Judge Urbina s order
may ultimtely succeed, not in breaking up the |ogjamat BIA,
but only in reorganizing it. A nore hopeful scenario,
however, is that BIA will be noved by these two orders, or by
an accunmul ation of them to reallocate its resources, or
streamine its decisionmaki ng process, or contract out sone of
the work that needs to be done on a petition for
acknow edgnment, or seek additional revenues from Congress for
t hat task, or do any of the many other things that agencies

can do when they nust.

JAMES ROBERTSON
United States District Judge
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John J. Duffy
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CGeneral Litigation Section
P. 0. Box 663
Washi ngton, DC 20044-0663

Counsel for Defendants




UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

THE MASHPEE WAMPANOAG )
TRIBAL COUNCIL, INC., )
)
Plaintiff, ) No. 1:01CV00111
) (JR)
v. )
)
GALE A. NORTON, et al. ) FILED
)
Defendants. ) nEC 2 1 200
)
BANCY MAYER WIS »
ORDER Us ﬁ,s“rvé’fc'?é’%?%?’ | CLERK

Upon consideration of Plaintiff’s Motion for Summary Judgment, and Defendants’
Opposition thereto, IT IS HEREBY ORDERED that Plaintiff’s Motion is GRANTED,; and it is

FURTHER ORDERED that the Bureau of Indian Affairs Branch of Acknowledgement
and Research (BAR) place the Mashpee Petition for Recognition on active consideration
immediately, and

FURTHER ORDERED that BAR publish a proposed finding in the Federal Register
within six months of this order, and

FURTHER ORDERED that once the proposed finding is published, a three month
response and public comment period begins pursuant to 25 C.F.R. § 83.10(i), and

FURTHER ORDERED that a final decision must be issued on the petition within twelve

months of the issuance of this Order.

(")

J’



This Court will retain jurisdiction until a final determination on the petition is issued.

SO ORDERED.

TMW

United States District Court
JUDGE JAMES ROBERTSON

DATED: \hw U 20!




